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Umteb States Court of Appeals 

« 

DISTRICT OF COLUMBIA 

January Term, 1944 


No. 8629 

Luther C. Sykes, Jr., appellant 
vs. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OE THE CASE 

The statement of the case ii} appellant’s brief is full and 
correct, but for convenience this counterstatement is made. 

The appellant and two others were indicted for robbery in 
the alleged holdup by gun of a young woman manager of the 
High Ice Cream Store. Costello, who held the gun, pleaded 
guilty. Thereafter, this appellant was tried separately and 
was convicted. Subsequent to that the third defendant, Coy, 
who had obtained a severance, was tried. This appellant re¬ 
ceived a sentence of three to nine years and prosecutes this 
appeal on the grounds that evidence was improperly received 
against him at his trial, and that a statement of a defense wit¬ 
ness intimating that the appellant had previously served time 
for another offense so prejudiced the appellant that he could 
not and did not receive a fair trial. 

(l) 
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The facts briefly are as follows: 

On the night of April 3,1943, at 10:45 p. m., three men entered 
the High Ice Cream Store at 1359 C Street SE., Washington, 
D. C. The store was in charge of Miss Ruby M. Everett. The 
three men loitered near the telephone booth in the corner of the 
store until the customers who were in the store had departed. 
Then, as Miss Everett was about to close the store, Costello 
came forward to the counter, held a gun on her, and told her to 
open the cash drawer. The two other men remained inside the 
door, looking out toward the street. At Costello’s direction Miss 
Everett opened the cash drawer and Costello reached across the 
counter and took $19.00 out of it. All three men then left the 
store, having been there altogether about ten or fifteen minutes. 

Miss Everett testified that a week after the robbery she saw 
the appellant, Sykes, in a lineup at the police precinct, end im¬ 
mediately identified him as one of the two men w'ho kept watch 
at the door while the holdup took place. He was wearing at 
that time the same brown suit which he wore on the night of 
the robbery. 

Sergeant Douglass of the Police Department testified that he 
arrested the appellant at 2: 00 in the morning of April 6, 1943 
at 476 Massachusetts Avenue NW., Washington, D. C. 

Detective McCarty of the Detective Bureau, Metropolitan 
Police Headquarters, testified that he had caused the arrest of 
the appellant on a lookout. He first learned of his arrest when 
he returned to Headquarters on April 6, 1943 at noon, having 
spent the morning at the Criminal Division of the Municipal I 
Court, in other matters. He questioned the appellant at Head-1 
quarters and appellant denied participation in the robbery. I 
In that conversation the appellant admitted to Detective Me- || 
Carty that he had been in the company of Costello and Coy 
shortly before and shortly after the robbery. The appellant 
was wearing a brown suit at the time Detective McCarty ques¬ 
tioned him, and he told Detective McCarty that he had worn 
that suit since April 2nd or 3rd. 

The appellant did not take the stand but called as a witness on 
his behalf the co-defendant Costello. Costello testified on di¬ 
rect examination that he had actually perpetrated the robbery. 
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and that there were two other men with him on that occasion but 
the appellant was not one of them. On cross-examination the 
witness Costello was asked when he had first met the appellant 
Sykes. Costello replied, “Two years ago in Lorton.” The trial 
judge did not hear this answer and the attorney for Sykes made 
no motion or request or statement. The incident passed with¬ 
out further reference by either counsel in argument or other¬ 
wise. 

STATUTES INVOLVED 

Title 22, Section 2901, D. C. Code: 

Robbery .—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the per¬ 
son or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years. (Mar. 3, 1901, 31 
Stat. 1322, ch. 854, § 810.) 

18 United States Code, Section 595: 

Persons arrested taken before nearest officer for hear¬ 
ing. It shall be the duty of the marshal, his deputy, or 
other officer, who may arrest a person charged with any 
crime or offense, to take the defendant before the near¬ 
est United States commissioner or the nearest judicial 
officer having jurisdiction under existing laws for a hear¬ 
ing, commitment, or taking bail for trial, and the officer 
or magistrate issuing the warrant shall attach thereto a 
certified copy of the complaint, and upon the arrest of 
the accused, the return of the warrant, with a copy of 
the complaint attached, shall confer jurisdiction upon 
such officer as fully as if the complaint had originally 
been made before him, and no mileage shall be allowed 
any officer violating the provisions hereof. (Aug. 18, 
1894, c. 301, §1, 28 Stat. 416; May 28, 1896, c. 252, § 19, 
29 Stat. 184; Mar. 2, 1901, c. 814, 31 Stat. 956.) 
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SUMMARY OF ARGUMENT 

I 

The statement of defense witness that he had met the ap¬ 
pellant “two years ago in Lorton” did not warrant a mistrial. 
The statement was not responsive to the question, but was a 
gratuitous addition. The matter was not called to the atten- 
' tion of the Court or motion made, hence no opportunity was 
afforded the Court to correct the situation by an admonition 
to the jury to disregard it. 

II 

The statement of the appellant to the Detective that he wore 
a brown suit on the night of the robbery was properly received 
as evidence. The appellant was taken before the committing 
magistrate the first time preliminary hearings were held subse¬ 
quently to the investigating detective’s seeing the appellant 
after his arrest. This was “reasonable promptness” as contem¬ 
plated by 18 U. S. C. 595 interpreted in McNabb v. United 
States, 318 U. S. 332 (1943). 


Ill 

The question on cross-examination of Costello of whether 
he had not previously stated to Detective McCarty contrary 
to his present testimony and the rebuttal testimony refuting 
his denial were proper. 

ARGUMENT 

I 

Co-defendant’s testimony did not warrant mistrial. 

The appellant did not take the stand. He called to the stand 
as his witness the co-defendant Costello, who admitted his own 
major part in the robbery and said that the appellant was not 
one of the two men who participated with him: On cross- 
examination he was asked the highly relevant and material 
question when he had first met the appellant. He replied, 
“Two years ago in Lorton.” This statement was heard by the 
prosecutor, who stood farther from the witness stand than any 
of the jurors seated. It may be assumed that some of thejurors 


heard it and some of them recognized its significance, Lorton 
being the location of the District of Columbia Reformatory to 
which persons convicted of a felony are often sent. The at¬ 
torney who represented the appellant at the trial likewise heard 
it but elected “to let it lie.” No mention was made thereafter 
of the testimony. 

It is submitted on this showing that the best the appellant 
was entitled to was an admonition to the jury to disregard that 
part of the answer relating to Lorton. In the exercise of a 
judgment which is hardly to be criticised the attorney for the 
man on trial thought it better to have the matter mentioned only 
once than to have it mentioned twice, even though the latter be 
in the form of an admonition to disregard it. Parents rearing 
children who may on occasion say something improper will 
understand the psychology of the situation. Cf. Grunberg v. 
United States, 145 Fed. 81. “The true answer to the whole is 
that this was one of the ordinary incidents of a trial, which is 
within the discretion of court and which we cannot revise.” 
“In the courts of the United States the judge and jury was as¬ 
sumed to be competent to play the parts that always have be¬ 
longed to them in the country in which the modern jury trial 
had its birth.” Graham and The Title Guaranty and Surety 
Company v. United States, 231 U. S. 474,480 (1913). 

II 

The admission of the appellant to the Detective was properly 

received 

The point is made that an admission of the appellant in a 
conversation with the Detective should not have been received 
in evidence because it was obtained under circumstances bring¬ 
ing it within the prohibition of IS U. S. C. 595, interpreted by 
the Supreme Court in McNabb v. United States, 318 U. S. 332 
(1943). 

The appellant was arrested at 2:00 in the morning on April 6, 
1943. Preliminary hearings are held every morning at about 
10:00 in the Criminal Division of the Municipal Court of the 
District of Columbia. Hence, it would have been possible to 
bring the appellant before the magistrate on the morning of 
April 6, 1943. That was not done in this case for the reason 




that the officer investigating the case, Detective McCarty, was 
otherwise engaged and did not learn that the appellant had been 
arrested until noon on April 6,1943. The next time thereafter 
that preliminary hearings were held was April 7, 1943, and 
appellant was taken before the magistrate at about 10:00 on 
that morning. It is submitted that this is “reasonable prompt¬ 
ness” within the meaning of the statute. It surely cannot be 
said that an officer knowing nothing about the case should take 
an arrested person before the magistrate immediately. He 
would not be in a position to show what evidence justified the 
man’s being held. He would likewise not know enough 
about the case to release the man if he was innocent. This case 
presents no situation comparable to that in the McNabb case. 
In that case the men were detained (or at least the record in¬ 
dicated they were) 1 because the statements they made in 
answer to the first inquiries of the officers were not “satisfac¬ 
tory”, and it was necessary to resort to repeated questioning 
in order to make the statements satisfactory. Here, the ad¬ 
mission of the appellant as to what suit he was wearing was 
made when he was first questioned, and its significance was not 
apparent to him, or probably to the officer at that time. It 
should also be borne in mind that the statement was part of a 
self-serving statement in the form of a denial of guilt. Cf. 
Mumjorde v. Unite 1 States , 130 F. (2d) 411, 76 App. D. C. 107, 
110, cert denied (1942). 2 

III 

The cross-examination of Costello and rebuttal testimony 

were proper 

The witness Costello was called for the purpose of ex¬ 
culpating the appellant and he testified that he held the gun on 
Miss Everett and took the money from the cash drawer, and 
that two others were with him and that appellant was not one 
of them. 

1 In the McNabb and Anderson cases, the point of unreasonable detention 
was not raised by counsel at any stage of the case and hence the record failed 
to show the fact that these men were promptly arraigned on another charge. 

1 See United States v. Klee, 60 Fed. Supp. 671); and contra United States v. 
Hoffman , 137 F. (2d) 416, 421 (C. C. A. 2, 1943) and United States v. Haupt, 
136 F. (2d) 663 (C. C. A. 7,1943). 


He was then asked if he had not on a previous occasion (the 
time, place, and persons present being specified in the question) 
stated that Sykes was one of the persons who participated 
with him in the robbery. It would be difficult to imagine a 
more pertinent question on cross-examination. It is funda¬ 
mental that a witness may be questioned as to a previous in¬ 
consistent statement regarding a material matter. This rule 
is recognized in Ewing v. United States, 135 F. (2d) 633, 77 
App. D. C. 14, cert, denied, 63 S. Ct. 829 (1943), where it was 
extended to a collateral inquiry which affected the bias of the 
witness. 

In rebuttal, the Government called the Detective to whom 
the alleged inconsistent statement had been made; and, time, 
place and circumstance being specified as in the question lay¬ 
ing the foundation, the witness was asked whether such state¬ 
ment had been made,' and responded in the affirmative. This 
was proper. The form of questioning was proper and the evi¬ 
dence itself was properly received. Jones on Evidence, 
Section 845, Nash v. Fidelity Phoenix Fire Insurance Company, 
146 S. E. 726,63 A. L. R. 101 (W. Va.); State of Nevada v. E. B. 
Kuhl, 175 Pac. 190,30 A. L. R. 1694 (Nev.). 

CONCLUSION 

It is respectfully submitted that the rulings of the Court be¬ 
low were proper; that the appellant received a fair trial and that 
the judgment should be affirmed. 

Respectfully submitted. 

EDWARD M. CURRAN, 

United States Attorney. 

CHARLES B. MURRAY, 

Assistant United States Attorney. 

Attorneys for Appellee. 
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APPENDIX 


Page 

Docket Entries- 1 

Indictment_ 2 

Bill of Particulars_ 3 

* Minute Entry of Sentence_ 4 

Bill of Exceptions_5,6, 7 

Assignment of Errors_ 8 

Appendix 
Docket Entries 

April 26.1943.Presentment and indictment filed. 

May 7. 1943. Arraigned, plea not guilty. 

June 16. 1943. Appearance of Coates Lear entered. 

June 28. 1943. Appearance of Coates Lear withdrawn. 

July 1. 1943. Order appointing James K. Hughes at¬ 

torney to defend filed. 

July 27.1943. Order appointing _ James Bernard 

Flaherty attorney to defend filed. 

September 8.1943.... Pauper affidavit and order filed. 

October 12,1943. Order of July 27. 1943 vacated. Order 

appointing Albert F. Graham attor¬ 
ney to defend filed. 

October 20. 1943. Bill of Particulars filed. 

October 27. 1943. Jury sworn; verdict guilty as indicated. 

November 1. 1943... Motion for new trial filed. 

November 5, 1943.... Motion for new trial argued and over¬ 
ruled. 

November 12,1943... Motion in arrest of judgment overruled. 

Oral motion for new trial overruled; 
sentenced to imprisonment for a 
period of three to nine years. Judg¬ 
ment signed (Eicher, C. J.) Albert F. 
Graham granted leave to withdraw 
as counsel. 

November 15, 1943... Notice of Appeal filed. Pauper affi¬ 
davit and order filed (Eicher, C. J.). 

(8) 
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District Court of the United States for the District 

Columbia 

« ' >» ; 1 

Holding a Criminal Term 
April Term, A. D. 1943 
(1) District of Columbia, ss : 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Richard F. Costello, one Walter E. Coy and one 
Luther C. Sykes, Junior, on, to wit, the third day of April, 
1943, and at the District of Columbia aforesaid, by force and 
violence, and against resistance, and by putting in fear, and by 
sudden and stealthy seizure and snatching, feloniously did 
steal, take and carry away, from and off the person, and from 
the immediate, actual possession of one Ruby M. Everett, then 
and there being, nineteen dollars in money, of the value of 
nineteen dollars, of the goods, chattels, money and property of 

one Cliff V.-against the form of the statute in such 

case made and provided, and against the peace and government 
of the said United States. 

Edward M. Curran, 

Attorney of the United States 
in and for the District of Columbia. 

C. J. No. 2779. 

C. J. No. 27894 
Criminal No. 71851 
Robbery 

A True Bill: 

William D.- 

Foreman. 
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In the District Court of the United States for the District of 

Columbia 

Criminal No. 71,851 

United States of America, plaintiff 

vs. 

Luther C. Sykes, et al., defendant 
Bill oj particulars 

Comes now the United States by its attorneys, in response 
to the oral motion for a bill of particulars of defendant Sykes, 
made in open court by his attorney, Albert F. Graham, on Oc¬ 
tober 18, 1943, and says it will attempt to prove the following 
particulars of time, place and property involved in the offense 
mentioned in the indictment. * 

1. This offense occurred at, to wit, 11:00 P. M., April 3,1943. 

2. The offense allegedly occurred at a High Ice Cream Store, 
located at, to wit, 1359 C Street, S. E., Washington, D. C. 

3. The victim of the robbery is said to be one Ruby M. 
Everett, an employee at the above designated premises. 

4. The amount of property taken in the perpetration of this 
offense was approximately 819.00 in cash money. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 

John P. Burke, 

John P. Burke, 

Assistant United States Attorney. 
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Minute entry of sentence 

In the District Court of the United States for the District 

of Columbia 

Friday, November 12, 1943 

The Court resumes its session pursuant to adjournment. 
Mr. Justice Eicher presiding; 

No. 71851 

United States 
vs. 

Luther C. Sykes, Jr. 

Indicted for robbery 

Comes as well the Attorney of the United States, as defend¬ 
ant in proper person, in custody of the Superintendent of the 
Washington Asylum and Jail, and the defendant by his attor¬ 
ney, Albert D. Graham, Esq.; whereupon the defendant’s 
motion in arrest of judgment coming on to be heard and oral 
motion for a new trial is by the Court overruled and thereupon 
it is demanded of the defendant what further he has to say why 
the sentence of the law should not be pronounced against him, 
and he says nothing except as he has already said; whereupon, 
it is considered by the Court that for his said offense the de¬ 
fendant be committed to the custody of the Attorney General 
or his authorized representative for imprisonment for the 
period of three years to nine years. 
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In the District Court of the United States for the District 

of Columbia 

x ... 

Holding a Criminal Term 
Criminal No. 71851 

United States of America, plaintiff 

vs. . 

Luther C. Sykes, Jr., defendant 
Bill of exceptions 

This cause came on for trial before Mr. Chief Justice Eicher 
of the District Court of the United States for the District of 
Columbia and a jury on October 27, 1943. The United States 
being represented by Charles B. Murray, Esq., Assistant 
United States Attorney, and the defendant being represented 
by Albert F. Graham, Esq. 

Thereupon Ruby M. Everett was called as a witness by the 
Government to maintain the issues on its part joined, who 
testified substantially as follows: 

That on April 3, 1943, she was employed by the High Ice 
Cream Store, 1359 C Street SE., which store was owned by 
Cliff Y. Stephens. About 10:45 P. M. three men came into the 
store and fooled around for several minutes until some custom¬ 
ers ha,d departed, fumbled around the telephone booth as 
though intending to make a call. After the customers left 
and as she was about to close up a man who was later identi¬ 
fied as Costello approached the counter and told her to open 
up the cash drawer. She opened up the drawer and he reached 
across the counter and scooped out $19. The other two men 
remained at the door and appeared to be watching outside. 
One of the men was dressed in grey overcoat and darker hat. 
The other two men did not have top coats on. The men spent 
some ten or fifteen minutes in the place altogether. After get¬ 
ting the money they left. She further testified that she saw 
the defendant Sykes a week later at the Precinct and immedi¬ 
ately identified him. He had on a brown suit the night of the 
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robbery and the same brown suit at the time she identified 
him at the Precinct. 

Thereupon the Government to further maintain the issues 
on its part joined, called as a witness Sergeant Douglass of 
the Metropolitan Police who testified that he arrested the 
defendant Sykes at 2 A. M. April 6,1943, at 476 Massachusetts 
Avenue, NW. That he saw him there at that same room 
the early morning of April 5,1943. 

Thereupon the Government to maintain the issues on its 
part joined, called as a witness Detective McCarty of the 
Metropolitan Police Department who testified that he had 
caused the arrest of the defendant Sykes by sending a look¬ 
out for him. He further stated that he questioned the defend¬ 
ant Sykes at noon on April 6th at Police Headquarters and that 
the defendant denied having had any connection with the al¬ 
leged robbery. He stated that the defendant admitted being 
in the company of Costello and Coy shortly before and shortly * 
after the robbery and staying at 476 Massachusetts Avenue 
since April 2nd or 3rd. McCarty further testified that the 
defendant had a brown suit on when he was questioned and 
that the defendant told him that he had not had a change of 
clothes at the Massachusetts Avenue address since he had 
come there from his home on Park Place SE. Detective 
, McCarty stated that he was engaged before the Court and' 
in grand jury on the morning of April 6th and did not get back 
to headquarters until 11 A. M. when he learned that defend¬ 
ant Sykes had been arrested. That he questioned him immedi¬ 
ately and the defendant was arraigned before the Municipal 
Court the following morning, April 7th, which was the first 
time said Court held preliminary hearings since witness had 
first seen the defendant. 

Thereupon the Government rested its case. 

Thereupon to maintain the issues on his part joined, the de¬ 
fendant called as a witness Richard P. Costello who testified * 
substantially as follows: He admitted that he committed the 
robbery with two other men and stated that Sykes was not one ' 
of them. On cross-examination he admitted that he had served 


some time for robberies and joy riding. He was asked on cross- 
examination when he first met the defendant Sykes. He re¬ 
plied two years ago in Lorton. The trial judge did not hear 
this statement. No objection or motion to strike the above 
answer was made by counsel for the defendant. Costello on 
cross-examination denied that he had stated to Detective 
McCarty that Sykes was with him at the time of this robbery. 
Objection was made as to the statement allegedly made by the 
witness to Detective McCarty and exception was duly noted. 

No other witnesses were offered on behalf of the’defendant 
and thereupon in rebuttal Detective McCarty was recalled to 
the witness stand and testified that Costello had stated to him 
between 1 and 3 P. M. on April 5th at police headquarters 
that the defendant Sykes was with him at the time of the 
robbery. 

That then and thereupon both sides rested. 

That then and thereupon the Court charged the jury as re¬ 
quired by law. 

That then and thereupon the defendant renewed all of the 
exceptions which had theretofore been noted. All of which ex¬ 
ceptions, as stated in the foregoing bill of exceptions, were duly 
noted by the Court at the time the same were severally taken, 
and the said exceptions are signed as the several exceptions, 
taken at the trial, this 14th day of January 1944. 

Edward C. Eicher, 
Edward C. Eicher, 

Chief Justice. 

Service of the attached bill of exceptions acknowledged this 
14th day of January 1944. . This bill of exceptions is approved. 

Edward M. Curran, 
Edward M. Curran, 

United States Attorney. 



In the District Court of the United States for the District of 

Columbia 


Criminal No. 71,851 
United States of America 


Luther C. Sykes, J$. 

...» * 

Assignment of errors 

Now comes the defendant, by his attorney, R. E. Lee Goff, 
and assigns for review to the United States Court of Appeals 
for the District of Columbia, on appeal in the above-entitled 
cause, the following errors committed by the trial court: 

1. The testimony of the witness Costello that he had met 
the defendant “in Lorton” was so damaging and prejudicial 
as to deprive the defendant of a fair trial. 

2. The court erred in admitting in evidence statements made 
by the defendant in answer to questions of the police officer 
in that defendant was illegally detained in violation of laws 
providing for prompt arraignment of accused persons before 
a magistrate. 

3. The court erred in allowing the witness Costello to be 
asked on cross-examination whether he had not stated pre¬ 
viously to Detective McCarty that the defendant Sykes was 
a participant with him in the robbery, and in permitting the 
Government in rebuttal to introduce the evidence of Detective 
McCarty that Costello had made such a statement to him. 

4. The court erred in overruling the motion for new trial 
and in arrest of judgment. 

5. The court erred in sentencing and passing judgment on 
defendant. 

R. E. Lee Goff, 

R. E. Lee Goff, 
Attorney for Defendant. 

Service of foregoing^assignments of error acknowledged this 
14th day of January 1944. 

Charles B. Murray, 
Charles B. Murray, 
Assistant United States Attorney. 
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